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| 85 UNTO THE RIGHT HONOURABLE 
The LORDS or COUNCIL. AND SESSION, 


1 N 


PETITION 


OD - 


FRANCIS ANGEL O- TB EMAMONDO, Ma- 
; ſter of the Academy | in Edinburgh. 


Humbly. ſheweth, 
"HAT Philip Miller, oculift in Edinburgh, brought a 


proceſs againſt the petitioner, for the pertormance of 

certain promiles, alledged to have been made by him, 

in the vicw of his daughter” s becoming the wife of 

the ſaid Philip Miller. The cauſe came betore the Lord Mon- 

boddo Ordinary, and after a variety of procedure, the pur- 

ſuer craving a proof of the promiſes.co be allowed, and the de- 

fender inſiſting, that the promiſes alledg'd to have been made, be- 
ing merely verbal and gratuitous, were not probable by witneſſes; 

his Lordſhip pronounced the following iaterlocutor, © Betore an- 

* ſwer, allows the puriuer to prove his libel, and all facts and cir- 

_ © cumltances relative thereto ; allows the defender to prove fuch 

© factsasheſhall give ina Condelcendance of before extract, and all 

facts and cir e e relative thereto ; and allows both parties 

* a conjunct probation upon the whale, and for that end, grants 

* commiſſion to fach perſon or perſons as ſhall be named by ei- 
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ther party's doer before extract for taking the other's proof, 
and in caſe they ſhall fail to name, or the perſon or perſons 
* fo named, fail to accept or attend, the Judge Ordinary of the 
* bounds, and that at any of the lawful days, be- 
* twixt the 2oth January next, and aſligns the ſame day for re- 

« porting, and grants diligence hinc inde.” 

Againſt this interlocutor the, petitioner repreſented, at the 
ſame time craving, that the Lord Ordinary would at leaſt ſu- 


perſede extract till after the Chriſtmaſs holy-days. The de- 


fire of this repreſentation his Lordſhip was pleaſed to refuſe, and 
the petitioner, to prevent his being cut off from an opportuni- 
ty of bringing the interlocutor under your Lordſhips review, 
(it being the penult day of the Seſſion) applied to your Lord- 
ſhips to ſuperſede extract till he ſhould have an opportunity 


of petitioning at large. Your Lordihips having granted the de- 


fire of the petition, t the following reaſons are humbly ſub— 
mitted by the petitioner, for deſiring a review of the Lord 
Ordinary's interlocutor. 

The petitioner, Mr. Angelo, having met with a very painful 
and dangerous hurt in one of his eyes, by a iplinter from a ſteel 
chiſel, which lodged in it, as he was overſecing ſome work- 


men, who were employed in {fitting up his houſe in Nicolſon's- 


ſtreet, ſuffered for au 80 months the moſt excruciating torture, 
withdat the leaſt hope of relief: He was at length, by the fame 
of Mr. Philip Miller, then practiſing as an oculiſt at Newcaſtle, 
and the advice of fome of his friends, prevailed upon to 
© 

went, and by having the piece of ſtcel extracted from his 
eye, was in a few Vis By relieved from what had been the unre- 
mitting torment of many months. Tho' now Mr. Miller's an- 
ragoniit in a court of law, truth, and gratitude, call upon Mr. 
Angelo to do his {kill this juſtice: but it was not in words alone 
that the petitioner paid for the preſervation of his eye-ſight.— 
For after rewarding Mr. Miller liberally for his trouble, upon 
leaving Newcaſtle, he aſſured him of his gratitude, promiſed 
him his friendſhip, and begged that if ever his buſineſs led him 
to Edinburgh, he would put it to the teſt. 

The petitioner left Newcaſtle, and the purſuer ſoon after in 
the courſe ot his profeſſion followed him to Edinburgh: On his 
arrival he found the petitioner as good as his word, his houſe 

Was 


go thither and put himſelf under his care. He accordingly 
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was open to him, his family ſtrove in their attentions and civi- 
lities, and he became during his ſtay almoſt a member of it. 
It was in one of thoſe friendly and focial meetings, that the 
promiſes are alledged to have been made which gave riſe to the 
preſent action : And it was by this intimacy, that a connection 
was formed between the purſuer and the petitioner's daughter, 
which terminated ſoon after in marriage. 

The petitioner does not intend to trend your Lordſhips with 
a detail ot facts: it is not the words of thoſe alledged promiſes, 
nor their meaning or intention that he now ſubmits to your Lord- 
ſhips judgment; ; It is the means by which it is competent for the 
purſuer i in conlequence of them to fix an obligation on the pe- 
titioner, ſuppoſing him really to have made luch promiſes. 

The purſuer's libel concluded for the delivery of ſundry 
moveables, and the payment of certain ſums of money promiſed 
to him, and the petitioner's daughter, afterwards his wife. Of 
theſe promiſes the Lord Ordinary allowed a proof by witneſſes. 
The petitioner humbly infifts, that by the law of Scotland, and 
by the invariable practice of its courts of juſtice, verbal prom er do 
not admit of ſuch a proof, and are probable only by writing 
or the oath of the party ; and it is upon this point of law that 
he now deſires a review of the Lord Ordinary's interlocutor. 

The petitioner: inſiſts that there is in the law and practice of 
this country no point more clearly eſtabliſhed than this, that 
verval promiſes, from the very nature of them, are not comnetent 
to be proved by the oaths of witneſſes. Expreſlions of intenti- 
ons de futuro, can of themſelves fix no oblgation-en the pro- 
nouncer of ſuch expreſſions; they are retractable at pleaſure; 
they are intended to fix no right in any perſon, and excite in no 
perſon any expectation or confidence: and though verval promiſes 
are a ſtep higher in the ſcale of obligations, as they fix fome 
Tight, and excite ſome expectation in the perſon to whom they 
are made, yet they are not entitled to the lame ſupport that o- 
ther obligations more ſolemnly and ſecurely entered into receive 
from the law; and it is in the manner in which they are allowed 
to be proved that this diſtinction is made. It is not that a ver- 
bal promiſe is in itſelf a leſs facred obligation, that it is Tels a 
favourite of the law, and is reſtricted in the means of probation ; , 


but becauſe it is impoſſible exactly to eftablith the expreſs terms in 
which 
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which a verbhl promiſe was uttered. It is from this defect of e- 
vidence that more ſolemn and certain methods of contracting 
have been invented and have received the ſanction of the law. 
Witneſſes may, and always muſt miſtake the exact words in which 
a verbal promile is couched, and upon a ſingle word the whole 
force of ſuch an obligation may reſt. Nay, by the change of a 
{ingle word, it may convey a larger, a narrower, or an oppoſite 
meaning from that intended; and even the interpretation may 
be changed by the ſmalleſt variation in the accent or emphaſis 
with which it was pronounced. Such being the uncertain and 
dangerous ſituation of proofs by witneſſes, with regard to verbal 
promiſes, the law of Scotland has wiſely denied them noche a me- 
thod of probation, and confined them to a E oy, writin or 

the oath of the party. | 
This doctrine is eſtabliſhed by every author that has wrote 
upon the law of Scotland. Lord Stair lays down the rule in the 
following words, Promiſes with us are not probable by witneſ- 
« ſes, though within L. loo; which he confirms by two deciſions, 
(which the petitioner will afterwards mention) the like was 
found of a promiſe engaging for a party who bought goods 
* not being a partner ia the bargain ; for promiſes when they are 
parts of a bargain about moveables, are probable by witneſſes: 
and the reaſon that our cuſtom gives no legal remeid for per- 


* formance of promiles of things of importance by witneſſes, is 
the ſame that the Roman law gave no action upon naked pac- 


tions to prevent the miſtakes of parties, and witnefles in com- 
* munings; ſo now, when writ is ſo ordinar, we allow no pro- 
© cells for promiſes as a penalty againſt thoſe who obſcrve not 
* ſo eaſy a method.* The ſame doctrine is laid down by Lord 
Bankion ; * A gratuitous promiſe with us is binding without 
© writing, or that form of obligation called ſtipulation required 
by the 5 law ; but where writing does nct interveen, being 
; only a bare 1 1 of words, it is not competent to be Pro- 
« ved by witneſſes, though within L 100 Scots, becauſe wit- 
* ncſſcs are apt to miſtake the intention of parties, or import 
* of words, and one might be thus inſnared by a bare turn of 
« expreſiion.? The ſame is the opinion of Mr. Erſkine in his 
inſtitute: * The lubricity of teſtimonies made it neceſſary to 
bring probation by witneſſes within a narrow compaſs. The 
« law of Scotland rejects the teſtimony of witneſſes : 190, In 
| payments 
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payments of any ſum above L. 100 Scots, which mult be pro- 
ved, either ſcripto vel juramento. 2do, In all gratuitous promiſ- 
ſes, which,. though for the ſmalleſt trifle, cannot be proved 
Aby witneſſes, ſince as their force depends entirely upon the 
import of the words uctered by the promiter, he may be miſ- 
* underſtood by inattentive hearers.” 

Nothing can be more diſtin& than the manner in which the 
point of law pled by the petitioner is laid down by theſe writers. 
They all agree in declaring, that gratuitous promiſes muſt de- 
pend for proof upon writing and the oath of the party, and 
cannot be eſtabliſhed by the evidence of by-ſtanders. And my 
Lord Stair, whoſe authority is by no means the leaſt reſpectable 
of the three, extends rhe doctrine to promiſes in general, and 
declares them in no caſe competent to be proved by witnefles. 
After ſach authorities, the petitioner ſhall add no further argu- 

mentation of his own upon the general principle, but ſhall con- 
tent himſelf with pointing out to your Lordſhips ſuch deciſions 
occurring in the annals of this court as may ſerve to corrobor- 
ate the doctrine inſiſted for, and as are applicable and fimilar to 
his own caſe. | 
The lateſt and moſt remarkable deciſion that occurs is in the 

caſe of Maclintock againſt Taſſie, (June 1764). Maclintock ha- 
ving done ultimate diligence againſt Taſſie's fon upon a bill 
granted by him, and he being in the hands of a meſſenger, his 
father promiſed, if Maclintock would ſtop the execution of the 
caption and liberate him, he would not only aſſiſt his fon in 
working up a ſtock of leather then in his tan-pit, which, when 
ſold, would pay the debt, but would likewiſe become bound to diſ- 
charge the debt itſelf. In this caſe, tho? it was pled, that it was not 
merely a gratuitous promiſe, but a mutual obligation by which 
Taſſie became bound for his ſon's debt, and Maclintock, on his 
part, conſented to his liberation; avd that, in conſequence of 
this agreement, Maclintock had performed his part by liberat- 
ing Taſlie's fon, and in ſo doing had loſt every ſecurity for the 
debt, unleſs Taſſie's promiſe was fulfilled to him; yet your Lord- 
ſhips found, That Taſſie's obligation being founded on a ver- 
bal promiſe, could only be eflabliſh-d by his own oath. 

This caſe, the petitioner apprehends, is ſo exactly ſimilar to 
that now before your Lordſhips, as hardly to require an appli- 
cation. The queſtion, in that caſe, as it is in the preſent, was 
fimply this, What mode of Ro does the law allow, to eſtabliſh 
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a verbal promiſe? and the autu cc was, what the petitioner truſts 
will be your Lordil::ps opinion In this LE That it was by wri- 
ting, or the oath ot the party alone. Ihere is in the preſent 
cale no ſpeciality that can entitle. the puriuer to any other mode 
of proof than the law and uniform practice of this country allows. 
His plea for ſuch an indulgence is leis ſtrong than that in che caſe of 
Maclintock and Tathe, above quoted. ] here ſomething was donc 
hy the purſuer, in the hope of the delender's performing his 
promiſe; and he run the riſque of loſing a ſum of money, by 
exchanging, for the promile of the defender, that ſecurity he 
had jult obtained by compleating the laſt diligence of the law. 
In the preſent caſe, the purſuer will not, cannot ſay, that any 
circumitance of his after- conduct was dictated by his confidence 
in the promiſes upon which he founds the preſent action; though 
the Lord Ordinary's judgment feems in ſome degree founded 
upon an idea, that the purſuer's marriage followed in conle- 
quence of the promites made to him by the petitioner. 

In ſeveral other caſes, where the queition has been, How hs 
ligations, founded upon verbal promiles, were to be eftabliſhed ? 
your Lordſhips have given the fame deciſion; nor does the pe- 
titioner know of any decree of this court that is founded upon 
a contrary principle, or in the leaſt agree contradicts the pre- 
ſent doctrine. 

In the cale of Donaldſon againſt Harrower, (3d July 1668), 
Donaldſon, who had become Cad as cautioner for Harrower's 
father to Lord Rollo, for L. Ioo Scots, to prevent a poinding of 
his effects, having purſued the ſon for relief of that debt, upon 
an alledged promiſe of payment, which he offered to prove by 
witneſſes, the libel not being above L. 100; againſt which the 
defender having excepted, that being a cautionry and a promite 
it was not prob able by witnefles. —The Lords found the libel 
not probable by witneſſes, although che ſum did not exceed 
L. Too. 

Nothing can be ſtronger than this decition ; for here the court 
extended the principle further than the authorities quoted above, 
and founded their deciſion not only upon its being a verbal pro- 
mile, but upon its being a cautionry, an obligation of an infi- 
nitely ſtronger nature, and even a bilateral contract, in conle- 
quence of Which ſomething is ſuppoſed to be given or performed 
by each of the parties; em this deciſion it would even 
appear, that your Lordſhips were at that time in the practice of 
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refuſing a proof of any obligaion in any other way than by wri- 
ting, or the confeſſion of the party. 

Upon the 19th January, 1662, your Lordſhips gave a ſimilar 
deciſion, in the caſe of Dewar againſt Brown :—Wilkam Catto 
having bought a web of plaiding from John Dewar for L. 47 Scots, 
for which Thomas Brown was ſaid to have become cautioner, 
Dewar purſued Brown before the baillies of Edinburgh, and having 
proved the alledged promiſe by witneſſes, obtained decreet. 
Brown ſuſpended, and raiſed reduction upon this ground, Thar 
the decreet was obtained upon an unwarrantable probation, ad- 
- mitting witneſſes to prove a promiſe of the emiſſion of words, 
which are only. probable by writ or oath of party, where there 
was no bargain between the parties. — Tour Lordſhips judgment, 
which is remarkable, is in the following words : © The Lords 
having demurred upon this caſe, and having ſearched all the 
« deciſions that are thereanent; they found, That ſuch gratui- 
tous promiſes not being in the way of bargain or commerce, 
© or even in that caſe, as the party bargained not for himſelf, 
* but became cautioner for another, were not probable by wit- 
neſſes; and therefore reduced the decreet.? 

The petitioner flatters himſelf, that he has in this * A 
' ſtronger corroboration of the doctrine he contends for, and a 
more remarkable likeneſs to his own caſe, than any he has yet 
produced: 190, Becauſe, upon the ſame grounds upon which 
he inſiſts in iitis litis for a particular mode of proof, your Lord- 
ſhips reduced a decreet allowing another mode of proof; and 

24, Becaule your Lordſhips have, in the words of that deciſion, 
declared, That it was after © having ſearched all che deciſions 
that had been thereanent, and found ſuch gratuitous promiſes 
or even cautionries not probable by witneſſes, that you re- 
« duced the decreet.” 

The petitioner could with eaſe produce many other deciſions 
to corroborate the doctrine he has endeavoured to lay down ; 
but he is convinced, that it would be encroaching upon your 
Lordſhips time and patience to no purpole, and even improper- 
ly, to argue longer upon a point of law which he holds to be 
incontrovertible. Were the contrary doctrine to be liſtened to 
by a court of juſtice, he would tremble even to ſpeak, as he 
could not be certain, were the vague and uncertain repetitions 


of byſtandcrs to be admitted as deciſive evidence of yerbal pro- 
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miſes, but the firſt ſentence he uttered might load him with an 
obligation, from which all he could ever afterwards ſay would 
be unable to relieve him. He would live in continual fear, that 
the miſapprehenſion, prejudice, ignorance, or ſtupidity of thoſe 
who heard him, their miſtaking: a word, their miſconſtructing 

- an' emphaſis, might be the cauſe of drawing him into a ſituation, 
from which no evidence he could bring in contradiction would 
extricate him ; and all this in his own particular caſe he would 
fear the more, as he is a foreigner, and by that means, while 
reſiding here, obliged to ſpeak a language, to the various idioms 
of w hich he is a ranger. 

The petitioner is ſenſible, it may be aſked by the purſuer, 
Why is he fo anxious to evade a proof by witneſſes, whicb, being 
before anſwer, can preclude him from none of his defences? Is 
he afraid of the event of ſuch a proof? He anſwers, he is not, nor 
does he diſpute the propriety of a practice, which the court has of 
late given more into than formerly, viz. the allowing a proof 
before anſwer; but he apprehends, that it is only in caſes where 
your Lordſhips ex facie of the cauſe foreſee, that a proof will in 
all events be neceſſary, that to ſavEitime, and to prevent 
unneceſſary and litigious delays, your Lordſhips follow ſuch 
a method ; but he has no doubt, that your Lordſhips will in eve- 
ry caſe refuſe a proof before anſwer, when ſuch ſtrong principles 
of law and precedents in practice are produced te ſhow, that 
ſuch a proof will, in all events, be unneceſſary, and incompe- 
tent, | 

Such, he apprehends, is the preſent caſe; he mult therefore 
be excuſed from waving a plea, in which the law and practice 
of this country ſo ſtrongly found him; more eſpecially, when the 
departing from it might involve him in a troubleſome, tedious, 
and expenſive proof, for which, were your Lordſhips to decide 
the cauſe in his favours, he might never be indemnified. 

For another reaſon likewiſe, he is determined to hold by his 
defence in law, and it is this, That he is a foreigner: That the 
converſation which the purſuer attempts to twiſt into a promile, 
or obligation, paſt in the French language, in which, though 
he is tolerably converſant, he is not ſuch an adepr as to truſt a 
promiſe, or obligation, of the nature alledged, to his fKill in 
that tongue. The purſuer is a ſtranger to the French language, 


though obliged upon the occaſion that gave riſe to this action 
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to converſe in it, as the only language in which a converſation 
could have been held by all preſent, and all the witnefles are 
too little acquainted with it to give evidence of ſuch a converſa- 
tion, and too little converſant in the ſtile, manners, and cuſ- 
toms of chat country, to which the petitioner owes his birth 
and education, not to be liable to miſconceive his meaning, or 
confound, and miſunderſtand what paſſed between him and the 
purſuer at the time the promiſes libelled upon are alledged to 
have been made: and the petitioner is the more averſe to put 
ſuch a confidence in them, as the ſum libelled for, is more than 
the purſuer is, or probably ever will be poſſeſt of. 

Were this a proper time and opportunity to give your Lord- 
ſhips a hiſtory of the purſuer's conduct, from the hour the pe- 
titioner beſtowed his daughter upon him, till the preſent minute 
that he ſiſts him at this bar, your Lordſhips would fee a ſtronger 
reaſon, than any yet urged, for the petitioner's inſiſting upon 
his defence in point of law. If a conduct entirely the reverle 
of what a father-in-law is intitled to, and a friend may expect, 
can claim any indulgence or condeſcenſion from the heart of 
wounded friendſhip and infulted generoſity, then the purſuer 
may demand ir from the petitioner ; if not, he muſt not be ſur- 
priſed, that a perſon he has injured refuſes him an indulgence 
he is by no other tie bound to afford him, and inſiſts in all the 


defences to which he is, by the law and practice of the country, 
entitled. 


May it therefore pleaſe your Lordſhips to alter the Lord Ordinary's 
interlocutor ; to find the promiſes libelled not probable by 
witneſſes, .and to refer the ſame to the oath of the petitioner. 


According to juſtice, &c. 


HENRY ERS NE. 


